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STATEMENT OF QUESTIONS PRESENTED 


The question is whether the United States District Court for the 
District of Columbia has jurisdiction to entertain a proceeding brought 
by foreign corporations not doing business in the District of Columbia 
against another foreign corporation not doing business in the District of 


Columbia for breach of contract with respect to monies appropriated by 
Congress for payment to the defendant foreign corporation, a writ of 
attachment before judgment having been served in the District of Colum- 
bia upon the representative of the defendant foreign corporation who 
received in the District of Columbia the U. 8. Treasury check issued 
pursuant to the said congressional appropriation. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


I. The historical development of the present 
statutory law of the District shows that attachment 
before judgment is a mesne process giving the 
United States District Court for the District of 
Columbia jurisdiction over the property in the 
District of a non-resident foreign corporate 
defendant, authorizing service upon the non- 
resident defendant by publication, and leading 
to the satisfaction of the claim, if proved, from 
the defendant's prone, attached in the ae 
jurisdiction 


In this case, the non-resident appellant plaintiffs 
brought a transitory action based upon a claimed 
breach of contract in the Court below against the 
non-resident appellee defendant and attached the 
property in the district of the appellee by the 
mesne process of a writ of attachment before 
judgment personally served in the District, so 
that the Court below, as a local court, has 
jurisdiction of this action 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 101 of 
Title 17 of the District of Columbia Code (1951 ed.) to review the action 
of the U. S. District Court for the District of Columbia in this proceed- 
ing. The Court below, upon motion of the defendant appearing specially 
and of the garnishee, entered a final order dismissing the complaint for 
want of jurisdiction and quashing the writ of attachment before judgment. 


2 
STATEMENT OF THE CASE 


The appellee had made four claims against the United States based 
on contracts with the United States in the U. S. Court of Claims, includ- 
ing a claim made by appellee on behalf of appellants who were the sub- 
contractors of appellee for performance of one of the prime contracts 
between appellee and the United States. Appellants then made an offer 
to the United States to compromise the four claims, including the claim 
made by appellee on behalf of appellants. 


Thereafter, appellee made a written agreement with appellants to 
pay certain monies to appellants from the monies received by appellee 


as the result of its offer of compromise (JA 3) 


Appellee’s offer of compromise was accepted in part by the United 

States and the U. S. Court of Claims entered judgment in favor of the 
appellee of $300,000.00 (JA 3, 4; Court order entered September 8, 
1959, U. S. Court of Claims, Docket Nos. 414-57, 520-57, 272-58). 
The Congress of the United States then appropriated $300,000.00 to pay 
the aforesaid judgment of the U. S. Court of Claims (Sen. Doc. No. 56, 
86th Cong., 1st Sess.; P.L. 383, 86th Cong., 1st Sess.). The official 
public record of the U. S. Court of Claims contains a copy of the certifi- 
cate of settlement by the General Accounting Office showing that, after 
deducting from the $300,000.00 certain taxes due from appellee to the 
United States, a check in the amount of $209,243.03 was to be issued by 
the Treasurer of the United States to "American Pipe and Steel Corpora- 
tion, c/o Albert H. Greene, 1000 Connecticut Avenue". The check was 
physically delivered in the District of Columbia to representatives of 
the defendant and was negotiated in the District of Columbia through the 
National Savings & Trust Company (Record, affidavit by John H. MacVey 
accompanying plaintiffs’ motion to vacate order; answer to written 
interrogatories accompanying writ of attachment served on National 
Savings & Trust Company, writ filed Nov. 6, 1959). 

Appellants had made demands upon appellee for payment pursuant 


to the agreement with appellee which were ignored (JA 2, 5, 11, 12). There- 
fore, appellants sought to protect their interests by attaching in the 
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District of Columbia the U. S. Treasury check in the amount of 

$209, 243. 03 payable to the appellee. In doing so, the appellants, im- 
mediately after the U. S. Treasury check was delivered, filed a complaint 
and served a writ of attachment under the procedure specified in the Dis- 
trict of Columbia Code for obtaining attachments before Judgment (JA1,8,9,10) 
Record, Marshal's return of service, filed March 2, 1959). 


Appellee, appearing specially and the garnishee, Mr. Albert H. 
Greene, then moved to dismiss the complaint and to quash the writ of 
attachment before judgment on the grounds that none of the plaintiffs or 
defendants below are residents of, or licensed to do business in, or are 
doing business in, or are found in the District of Columbia (Record, 
Defendant's motion to dismiss complaint). The Court below granted 
this motion by ordering that the complaint "... be dismissed for want of 
jurisdiction and the Writ of Attachment Before Judgment, together with 
written interrogatories, be quashed." (JA 8) 


Appellants and appellee are foreign corporations who do not do 
business, and who are not licensed to do business, in the District of 
Columbia (JA 1). The garnishee, Mr. Albert H. Greene, was personally 
served with the writ of attachment before judgment in the District of 
Columbia. (Record, Marshal's return of service filed Nov. |2, 1959). 


STATUTES INVOLVED 


See statutory appendix following text of this brief. 


STATEMENT OF POINTS 
The Court below erred as follows: 


1. In ordering that the complaint by plaintiffs below be dismissed 
for want of jurisdiction and in ordering that the writ of attachment before 
judgment, together with written interrogatories, be quashed: 
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2. In denying the motion by plaintiffs below to vacate the order 
dismissing the complaint and quashing the writ of attachment and to 
reinstate the complaint and writ of attachment. 


SUMMARY OF ARGUMENT 


Since the Court below did not issue any opinion, it is not clear 
from the record what were the grounds upon which the Court below 
based its conclusion that it does not have jurisdiction over the action. 


An action based upon a contract, as in this case, is a transitory 
action at commonlaw. Hence, the question of residence or non- 
residence of the parties raises the problem of venue rather than of 
jurisdiction. 


The common law also makes a distinction between actions in 


personam and actions in rem. Service by publication upon a non-resident 
defendant is permitted in an in rem proceeding when property of the de- 
fendant is under the jurisdiction of the court and when the final judgment 
will be rendered against the property in the court's jurisdiction. 


The historical development of the laws of the District of Columbia 
clearly shows that attachment before judgment is mesne process permit- 
ting service by publication upon a non-resident defendant so as to permit 
the plaintiff claimant to assert his claim against property under the juris- 
diction of the court. This development shows that a non-resident does 
not need statutory authority to begin a transitory action in the U. S. Dis- 
trict Court for the District of Columbia. As a general rule, for reasons 
of venue, the non-resident plaintiff has to find the defendant in the Dis- 
trict of Columbia, or the defendant has to be a resident of the District. 
However, statutory exceptions to this rule have long existed. These ex- 
ceptions apply where property is in the territorial jurisdiction of the 
court. One of these exceptions is the procedure of attachment before 
judgment, where the plaintiff claimant, who may be a non-resident, may 
attach the property in the jurisdiction of the courts of the District of an 
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absent or non-resident defendant, or foreign corporation, serve such 
defendant by publication, and obtain a judgment to be satisfied from the 
non-resident defendant's property in the court's jurisdiction. In such 
case, the non-residence of the defendant, instead of being fatal to the 
court's jurisdiction, is essential to the court's jurisdiction. 


These principles are equally applicable to individuals and to 
foreign corporations. 


Appellants therefore were simply following long and well estab- 


lished legal principles by bringing, as non-resident plaintiffs, a transitory 
action against a non-resident defendant to levy upon defendant's property 
in the jurisdiction of the courts of the District of Columbia by a writ of 
attachment before judgment and to serve thereafter the non-resident 
defendant by publication. If the decision of the Court below is permitted 
to stand, the District of Columbia will tend to become a kind of financial 
Switzerland in law giving foreign debtors great opportunity to evade their 
foreign creditors by depositing their assets with relative immunity in the 
District. Such a result might please the personages directing the finan- 
cial institutions of the District, but it would not be in accordance with 
the historical purpose, development and proper application lof the law of 
the District concerning attachments before judgment as mesne process. 


ARGUMENT 


The issue in this case is whether foreign corporations not doing 
business in the District of Columbia may come into the U. S$. District 
Court for the District of Columbia, attach personal property located in 
the District of another foreign corporation not doing business in the Dis- 
trict, and have the Court adjudicate plaintiff's claim arising under a 
claimed breach of a contract executed out of the District so that the 
claim can be satisfied, in whole or in part, from the defendant's prop- 
erty attached in the District. 
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The Court below ruled that it does not have the power to adjudicate 
the claim in such a situation. Counsel respectfully submits that such 
ruling is erroneous and that the Court below does have jurisdiction to 
adjudicate the claim in this situation. 


The legal question, correctly stated, involves the problem of venue 
of the action rather than the power or jurisdiction of the Court below to 
adjudicate the claim. It is clear from District statutes and court deci- 
sions that the Court below would not have dismissed the complaint if the 
appellant-plaintiffs were corporations doing business in the District of 


Columbia. 


The Court below seemed to feel, however, that somehow the foreign 
status, i.e., non-residence of the plaintiffs and defendants, somehow 
prevented the Court from taking jurisdiction of the claim asserted in the 
complaint. 


The foreign or non-resident status of appellants does not bar the 
exercise of the Court's jurisdiction. The Court below is a constitutional 
court of the United States (O'Donoghue v. United States, 289 U. S. 516, 
53 Sup. Ct. 740 (1933)), which has jurisdiction over matters arising 
under local statutes applicable in the District. Any citizen of any state 
may therefore bring an action in the Court below, assuming other appli- 
cable jurisdictional requirements are met. Hepburn v. Elizey, 2 Cranch 
(U. S.) 445 at 452 (1805), cf., National Insurance Co. v. Tidewater 


Transfer Co., 337 U. S. 582 (1949); Detres v. Lions Building Corpora- 
tion, 234 F(2d) 596 (CCA 7th, 1956). Accordingly, statutory provision 
for foreign plaintiffs to sue in the court below is not found in the laws 


applicable in the District because it is not necessary. However, the 
District code of law does impose some restriction upon foreign plaintiffs 
concerning security for costs which is an implicit recognition of the right 
of foreign plaintiffs to bring legal action in the court below, 11D. C. 
Code 1506 (1951 ed.) Similarly, in the local trial court of limited juris- 
diction, the Municipal Court for the District of Columbia, no restriction 
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exists upon the right of a foreign plaintiff to bring action in that Court 
other than being subject to post security for costs. 11 D. C.| Code 719; 
Rice v. Salnier, 86 A (2d) 175 (Mun. Ct. App. D. C., 1952) 


The question then becomes a question of venue rather {than juris- 
diction resulting from the non-resident status of the foreign’ corporate 
defendant in the court below. This question must be resolved by exami- 
nation of the statutes applicable in the District of Columbia. 


It is well recognized that the United States District Court for the 
District of Columbia is unique among U. S. District Courts because it 
functions in a dual capacity as a Federal district court and as a local 
court for matters arising under District law. King v. Wall & Beaver 
Street Corporation, 79 U. S. App. D. C. 234 at 237, 145 F(2d) 377 
(1944); Lyttle v. National Surety Company, 43 App. D. C. 136 at 143 
(1914), United States v. Kendall, 5 Cranch, C.C. 163, 5 D.C.) 163; aff'd 
37 U.S. 524 (1837); United States v. Williams, 4 Cranch, C.C. 373 at 
382, 4 D. C. 372 (1833). Jurisdiction over matters arising under local 
laws applicable to the District of Columbia was first given to the Circuit 
Court for the District of Columbia, which was later abolished and its 
power given to the Supreme Court for the District of Columbia. That 
Supreme Court in turn was later abolished and its powers were given 
to the United states District Court for the District of Columbia. 11 D. C. 
Code 101 (1951 ed.) and cases there cited; 11 D. C. Code 305 (1951 ed.). 


As counsel for appellants emphasized in the Court below (Record, 
Plaintiff's motion to vacate order, etc., filed Nov. 23, 1959), appellants 
brought their case under the local laws applicable in the District of 
Columbia in the Court below acting as a local court, not as|a Federal 
court. Accordingly, the rule in Federal courts that an action cannot 
be commenced in a Federal court by an attachment before judgment 
without jurisdiction over the person of the defendant (4 Am, Juris., 


Attachment & Garnishment, Sec. 45) does not apply in this case. 
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THE HISTORICAL DEVELOPMENT OF THE PRESENT STATU- 
TORY LAW OF THE DISTRICT SHOWS THAT ATTACHMENT 
BEFORE JUDGMENT IS A MESNE PROCESS GIVING THE U. S. 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA JURIS- 
DICTION OVER THE PROPERTY IN THE DISTRICT OF A NON- 
RESIDENT FOREIGN CORPORATE DEFENDANT, AUTHORIZING 
SERVICE UPON THE NON-RESIDENT DEFENDANT BY PUBLI- 
CATION, AND LEADING TO THE SATISFACTION OF THE 
CLAIM, IF PROVED, FROM THE DEFENDANT'S PROPERTY 
ATTACHED IN THE COURT'S JURISDICTION. 


The present powers of the Court below were first granted to its 
original predecessor by Congress by Act of February 27, 1801, c. XV, 
2 Stat. 103. 


That Act created two counties of Alexandria and Washington in the 
District of Columbia and created the Circuit Court of the District of 
Columbia as the local trial court of unlimited jurisdiction. 


Section 5 of that Act provided in part as follows: 


| . said court shall have cognizance of all crimes and 
offenses committed within said district, and of all cases 
in law and equity between parties, both or either of which 
shall be resident or be found within said district. . ." 
(Emphasis supplied. ) 


Section 6 of the same Act provided in part as follows: 


 . . that all local actions shall be commenced in their 
proper counties, and that no action or suit shall be brought 
before said court, by any original process against any per- 
son who shall not be an inhabitant of, or be found within 
said district, at the time of serving the writ." (Emphasis 
supplied. ) 


This statute therefore gave common law jurisdiction to the Circuit 
Court for the District. . 


Originally at common law a jury of one county could not try any 
matter arising in another county. Therefore, all actions had to be tried 
in the county where the action arose. However, with the passage of time, 
a distinction developed between local and transitory actions. A "transi- 
tory action” is one at common law which could be tried wherever personal 
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service could be obtained on the defendant, and in which the issues 
could arise in any territorial area. A "local" action is one which can 
only arise in a particular area, such as a dispute over the ownership of 
a particular piece of land. An action based on a contract, asjin this 
case, is a "transitory" action. 56 Am. Juris., Venue, Sec. |2, 3. 


Section 6 of the Act quoted above simply restates the common law 


rule. 


The basic provisions of Sections 5 and 6 of the Act quoted above 
are found today in Sections 306 and 308 of Title 11 of the District of 
Columbia Code. 


The provisions of the Act of February 27, 1801 were not adequate 
concerning cases involving non-residents, and Congress therefore 
amended that Act by the Act of May 3, 1802, c. LI, 2 Stat. 193. There 
were two circuit courts, one for each county in the District. 


Section 1 of that Act provided in part as follows: 


™, . . the circuit court of the county of Washington, in 
the territory of Columbia, shall have power to proceed in 
all common law and chancery cases which now are, or 
hereafter shall be instituted before it, in which either of 
the parties reside without the said territory, in the same 

way that non-residents are proceeded against in the general 
court or in the supreme court of chancery in the state of 
Maryland." 


It is of course judicially noticeable that the present District of Columbia 
is the former Washington County, so that the basic law of the District is 


inherited from Maryland, as a consequence of this statute and the Act of 
February 27, 1801: 


Section 5 of the same amendatory Act provided in part as follows: 


". . . so much of the original act to which this is a further 
supplement, as confines the jurisdiction of the courts of 
this territory to cases between parties who are inhabitants 
of, or residents within the same, shall not be construed to 
extent to any case where, by the laws of Maryland and 
Virginia, respectively, attachments may issue to affect 
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the property of absconding debtors, or others having prop- 

erty within the District, and whose persons are not 

answerable to the process of the court. (Emphasis supplied. ) 

The leading Maryland case on the subject of foreign attachments 
is Campbell v. Morris, 3 H. and McH. 288, (Ct. App. Md., 1797). In 
that case, a Maryland plaintiff sued a defendant residing in Pennsylvania 
and owning land in Maryland. The plaintiff seized the land by an attach- 
ment before judgment under a Maryland statute of 1795 derived from a 
similar statute of 1715. The Court held that the purpose of the attach- 
ment is to compel the appearance of the non-resident defendant, and 
plaintiff was given judgment against the seized property. 


In another leading case in Maryland, it is specifically stated that 


| . proceeding by attachment . . . is only a process 
to compel the appearance of a defendant toawrit.. .- 
in a court of competent jurisdiction, whose person cannot 
be reached by the process of the Court . . ." Barney v. 
Patterson's Lessee, 6H. & J. 182 at 201 (Ct. App. Ma., 
1824). 


It is submitted that the Court below had jurisdiction to adjudicate | 
this case under the law of the District as it existed in 1802. It is further 


submitted that, as shown later in this brief, subsequent legislative 
refinements have not modified that original jurisdiction. 


The Maryland law concerning attachments continued to be the 
applicable law of the District of Columbia until 1866 when Congress 


enacted the law which is the basis of the present statute concerning 
attachments before judgment. 


The Act of June 1, 1866, c. CI, 19 Stat. 54, is the first statute 
enacted specially for the District concerning attachments. 


Section 1 of that Act provided in part as follows: 


"| | writs of attachment and garnishments shall be issued 
by the Clerk of the Supreme Court of the District, . . . when- 
ever the plaintiff . . . shall file an affidavit . . . setting 
forth that the plaintiff has a just right to recover against the 
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defendant what he claims in the declaration, and also 
stating either, first, that the defendant is a non-resident 
of the District; or..." 
In the Senate debate on this statute, Senator Wade, the floor 
manager of the bill, said in part: 
'. | . The process of foreign attachment, I believe, does 
not obtain, or is very defective in this District, and it is 
thought they ought to have it for the collection of debts and 
the expedition of business here. In almost every community 
in every state that I know of they have been under the neces- 
sity of having a law on that subject; and if the people want it 
here we think they are entitled to have it. The writ of 
attachment provided for in the bill is in the common form 


used in the states. . ."" Cong. Globe, 39th Cong., 
1st Sess., p. 1709. 


Senator Johnson pointed out that the District 


", . . is governed by the laws of Maryland so far as they 

have not been changed by the laws of Congress, and by the 

Maryland law antecedent to the cession the process of 

attachment existed . . ." Cong. Globe, op. cit., p. )1709. 

By the Act of June 20, 1874, U. S. Stat., Rev. Stat. Relating to 
District of Columbia, the first codification by Congress of all the laws 
relating to the District occurred. The present District of Columbia 
Code, of course, is derived from the original codification of 1874, 
Because of the numerous errors in that revision, including an error by 
omission in what is now Section 306 of Title 11 of the District of Colum- 
bia Code (Cong. Rec., 44th Cong., 2nd Sess., Vol. 5, pt. 1, p. 574 
(1877)), the Act of June 20, 1874, was amended by Section 2 of the Act 
of February 27,. 1877, c. 69, 19 Stat. 240, 253. 


A comparison of the language of these various statutes set out in 
the statutory appendix of this brief shows that the applicable language of 
the present Code is derived from the language of the original statues. 


It is emphasized that the language of the attachment statute of the 
Act of June 1, 1866, cited above, which is now Section 301 of Title 16 of 
the District Code was codified under the heading of "Process - Mesne." 
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Section 787 of the 1874 Codification, contained under the same 
heading of "Process - Mesne", provided in part as follows: 

"Publication may be substituted for personal service of 

process upon any defendant who cannot be found in writs 

. . - byattachment. . - and in all actions at law or 


in equity which have for their immediate object the en- 
forcement or establishment of any lawful right, claim, 


or demand to or against any real or personal property 
within the jurisdiction of the Court.” Emphasis sup- 
plied. ) 


The quoted language is now part of Section 108 of Title 13 of the 


District Code. 


Section 767 of the 1874 codification provided that: 


"No action or writ shall be brought in the Supreme Court 
by original process against any person who shall not be 
an inhabitant of, or found within, the District, except as 
otherwise specially provided." (Emphasis supplied. ) 


Special provision for mesne process upon non-resident defendants 
by attachment before judgment was then made by Sections 782 and 787 of 
the same 1874 codification. 


The two sections of the 1874 codification are now Section 301 of 
Title 16 and Section 308 of Title 11, respectively, of the District Code. 


This historical development shows that the District law concern- 
ing attachments before judgment is far from unique. On the contrary, it 
develops from the same long established legal rules applicable in many 
different states. The historical development shows that attachment 
before judgment in a mesne process by which a plaintiff, whether or not 
a District resident, may properly bring a transitory action based on a 
contract claim in the Court below against a defendant not found in the 
District by attaching the defendant's property in the District before 
judgment and then serving the absent defendant by publication. 


Because the origin of the District law is like that of many states, 
it is correct to say: 
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"In an attachment or garnishment proceeding against a non- 
resident to compel his appearance, however, there is no 

action in personam until the defendant enters a general 
appearance. Consequently, the venue of a foreign attach- 
ment, conversely to the general rule, determines the 
venue of the main action against the defendant (emphasis 
supplied). 4 Am. Juris., Attachment & Garnishment, 
Sec. 43. 


Therefore, because the non-resident defendant appellee had prop- 
erty in the District when the complaint was filed and the writ of attach- 
ment issued in the Court below, the venue of this case was properly laid 
in the Court below and the action should not have been dismissed for 


want of jurisdiction. 


IN THIS CASE, THE NON-RESIDENT APPELLANT P FFS 
BROUGHT A TRANSITORY ACTION BASED UPON A C ED 
BREACH OF CONTRACT IN THE COURT BELOW AGAINST THE 
NON-RESIDENT APPELLEE DEFENDANT AND ATTACHED THE 
PROPERTY IN THE DISTRICT OF THE APPELLEE BY THE 
MESNE PROCESS OF A WRIT OF ATTACHMENT BEFORE JUDG- 
MENT PERSONALLY SERVED IN THE DISTRICT, SO THAT THE 
COURT BELOW, AS A LOCAL COURT, HAS JURISDICTION OF 
THIS ACTION. 


At the outset, it is emphasized that appellant plaintiffs could have 
brought an action in the Court below against the Secretary of the Treasury, 
the Treasurer of the United States and the non-resident appellee defendant, 


after the Congressional appropriation was made and before issuance of 


the U. S. Treasury check, to impress an equitable lien upon the appro- 
priated fund. The Court below clearly would have had jurisdiction of 
such an action. Roberts v. Consaul, 24 App. D. C. 551 (1905); Bryan v. 
Curtis, 26 App. D. C. 95 (1905); Houston v. Orme, 252 U. S. 469 (1920); 
Mellon v. Orinoco Iron Co., 266 U. S. 121 (1924); Orinoco Company, 
Limited v. Orinoco Iron Company, 54 App. D. C. 218, 296 |F 965; app. 
dism'd, 265 U. S. 598 (1924); Wardman v. Leopold, 66 App, D. C. 111, 
85 F(2d) 277 (1936). 


Such an action however, is an equitable action requiring personal 
service in personam upon the non-resident defendant. The |U. S. 
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Supreme Court and the Court of Appeals for the District have strongly 
indicated that such an action could not be maintained against the non- 
resident defendant if the defendant appeared specially to contest the 
Court's jurisdiction. Houston v. Orme, 252 U. S. 469 (1920); to same 


effect, Orinoco Company, Limited v. Orinoco Iron Company, supra. 


It was therefore necessary for appellant plaintiffs to wait until 
the U. S. Treasury check was physically delivered in the District to 
representatives of the appellee defendant in accordance with the G. A.O. 
certificate of settlement and then to file a complaint and serve the said 
representative personally in the District with a writ of attachment 
before judgment. ‘As the record shows, those steps were taken and 
counsel therefore submits that, under the applicable District law sum- 
marized above, the Court below has jurisdiction of the cause of action. 


The precise situation involved in this case has been decided in 
Delaware under an attachment statute similar to the attachment statute 
for the District of Columbia. The Delaware Supreme Court held that 
the state trial court has jurisdiction of a complaint by non-resident 
plaintiffs against the defendant foreign corporation not doing business 


in Delaware od a cause of action arising outside Delaware as a conse- 


quence of an attachment before judgment of assets located in Delaware 
and owned by the defendant foreign corporation. Standard Oil Co. v. 
Superior Court, 44 Del. 538, 62 A (2d) 454, 14 ALR (2d) 405 (Del. Sup. 
Ct., 1948). The well-reasoned and informative opinion of the Court in 
that case, and the accompanying annotation (14 ALR (2d) 422 at 431-433) 
affirm the legal principles stated in this brief. 


A situation very similar to that in this case existed in Rice v. 
Salnier, 86 A (2d) 175 (Mun. Ct. App. D. C., 1951). In that case, a 
non-resident individual plaintiff obtained an attachment before judgment 
on the assets in the District of Columbia owned by a non-resident indi- 
vidual defendant based on a complaint for a due debt located outside of 
the District. The Court held that the writ of attachment before judgment 
should not be quashed, saying: 


15 


"Appellant . . . does challenge the right of such non- 
resident to avail himself of the right of attachment before 
judgment. Such attachments are authorized by Code, | sec. 
16-301 . . . There is nothing in that section or else- 
where which limits to residents the right to such an 
attachment. There is no statutory justification for ruling 
that though a non-resident may file a suit in the courts of 
the District of Columbia, he may not implement suchja 
suit by attachment before judgment authorized by the 
statute for the purpose of reaching the assets of a defend- 
ant who also happens to be a non-resident. We know of 
no decision of any of the local courts which has ever 
attempted to impose such a restriction, and we think 
none should be imposed in this case. . ." citing 
Standard Oil Co. v. Superior Court, supra. 

We respectfully submit that the principles in the two cited cases 


are controlling in this case. 


CONCLUSION 


Assets of the appellee defendant foreign corporation were 
physically present in the District. The cause of action in the Court 
below is a transitory action based upon a claimed breach of|contract 
relating to the assets in the District. To satisfy their claim against 
such assets, the appellant plaintiffs filed their complaint in|the Court 
below and obtained mesne process in the District by personal service 
in the District of a writ of attachment before judgment preparatory to 
service by publication upon the appellee defendant pursuant to statute. 
Under applicable law of the District, a foreign corporation may begin 
an action in the Court below. The venue of the action in the! Court below 
was properly laid by the issuance and personal service of the writ of 
attachment before judgment in the District of Columbia, since the appel- 
lee defendant's assets were physically present in the District of Colum- 
bia at the time the complaint was filed and the writ issued. 
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Counsel therefore respectfully submits that the Court below has 
jurisdiction of the action and that this honorable Court should direct 
that the complaint and writs of attachments be reinstated in the Court 


below for further proceedings in accordance with law. 
Respectfully submitted, 


JOHN H. MacVEY 


c/o William T. Sherwood, Jr. 
824 Connecticut Avenue, N. W. 
Washington, D. C. 


Attorney for Appellants 
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STATUTORY APPENDIX 


(1) Act of February 27, 1801, c. XV, 2 Stat. 103. 


"Sec. 5. Be it further enacted, That said court shall have 
cognizance of all crimes and offenses committed within 
said district, and of all cases in law and equity between 
parties, both or either of which shall be resident or be 
found within said district, and also of all actions or suits 
of a civil nature at common law or in equity, in which the 
United States shall be plaintiffs or complainants; and of 
all seizures on land or water, and all penalties and for> 
feitures made, arising or accruing under the laws of the 
United States." 


"Sec. 6. .. . That all local actions shall be commenced 
in their proper counties, and that no action or suit shall 
be brought before said court, by any original process 
against any person, who shall not be an inhabitant of, or 
found within said district, at the time of serving the writ.” 


(2) Act of May 3, 1802, c. LIT, 2 Stat. 193. 


"Be it enacted . . . , That the circuit court of the county 
of Washington, in the territory of Columbia, shall have 
power to proceed in all common law and chancery a 
which now are, or hereafter shall be instituted before it, 
in which either of the parties reside without the said 
territory, in the same way that non-residents are pro- 
ceeded against in the general court or in the supreme 
court of chancery in the state of Maryland." 


"Sec. 5. And be it further enacted, That so much of the| 
original act to which this is a further supplement, as con- 
fines the jurisdiction of the courts of this territory to 
cases between parties who are inhabitants of, or resi- 
dents within the same, shall not be construed to extend 
to any case where, by the laws of Maryland and Virginia, 
respectively, attachments may issue to affect the prop- 
erty of absconding debtors, or others having property 
within the district, and whose persons are not answer- 
able to the process of the court.” 
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(3) Act of June 1, 1866, c. CI, 14 Stat. 54 


"Be it enacted . . . , That writs of attachment and garnish- 
ments shall be issued by the clerk of the supreme court of 
the District, without any authority or warrant from any 
judge or justice, whenever the plaintiff, his agent or attor- 
ney, shall file in the clerk's office, whether at the com- 
mencement or during the pendency of the suit, an affidavit, 
supported by the testimony of one or more witnesses, 
showing the grounds upon which he bases his affidavit, and 
also setting forth that the plaintiff has a just right to re- 
cover against the defendant what he claims in the declara- 
tion, and also stating either, first, that the defendant is a 
non-resident of the District; or, second, that the defendant 
evades the service of ordinary process by concealing him- 
self or by withdrawing from the District temporarily; or, 
third, that he has removed or is about to remove some of 
his property from the District, so as to defeat just 
demands against him; and shall also file his (the plain- 
tiff's) undertaking, with sufficient surety or sureties, to 
be approved by the clerk, to make good all costs and 
damages which the defendant may sustain by reason of the 
wrongful suing out of the attachment: .. ." 


(4) Act of June 20, 1874, U.S. Stat. at Large, Revised Statutes Relating 
to District of Columbia and Post Roads, 17 Stat. 


"Sec. 767. No action or suit shall be brought in the supreme 
court by original process against any person who shall not 
be an inhabitant of, or found within, the District, except as 
otherwise specially provided. 


"Sec. 768. The supreme court has power to proceed in all 
common law and chancery cases instituted before it, in 
which either of the parties reside without the District, in 
the same way that non-residents were proceeded against 
in the general court or in the supreme court of chancery 
in the State of Maryland on the third day of May, eighteen 
hundred and two." 


"Sec : 182. Writs of attachment and garnishment 
(identical with Act of June 1, 1866, quoted above) 


"Sec. 787. Publication may be substituted for personal serv- 
ice of process upon any defendant who cannot be found, in 
suits for partition, divorce, by attachment, for the fore- 
closure of mortgages and deeds of trust, and for the enforce- 
ment of mechanics' liens and all other liens against real or 
personal property, and in all actions at law or in equity 
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which have for their immediate object the enforcement or 
establishment of any lawful right, claim, or demand to or 
against any real or personal property within the jurisdic- 
tion of the court.” 


(5) Act of February 27, 1877, c. 69, 19 Stat. 240 at 253 


Sec. 763 of the Revised Statutes of the District of Columbia 
was amended to read as follows: 


"Said courts shall have cognizance of all crimes and offenses 
committed within said district and of all cases in law and 
equity between parties, both or either of which shall be resi- 
dent or be found within said district and also of all actions or 
suits of a civil nature at common law or in equity in which 
the United States shall be plaintiffs or complainants; and of 
all seizures on land or water, and all penalties and forfeitures 
made, arising or accruing under the laws of the United States; 
and any one of the justices may hold a criminal court for the 
trial of all crimes and offenses arising within the District.” 


(6) 11D. C. Code 306 (1951 ed.) 
"Said court (except as otherwise provided in this title) shall 


have cognizance of all crimes and offenses committed within 
said district and of all cases in law and equity between 
parties, both or either of which shall be resident or be found 
within said district and also of all actions or suits of a be 
nature at common law or in equity, in which the United States 
shall be plaintiffs or complainants; and of all seizures on 

land or water, and all penalties and forfeitures made, arising 
or accruing under the laws of the United States." 


(7) 11D. C. Code 308 (1951 ed.) 


"No action or suit shall be brought in the District Court of 
the United States for the District of Columbia by original 
process against any person who shall not be an inhabitant of, 
or found within, the District, except as otherwise specially 
provided." 


(8) 18 D. C. Code 108 (1951 ed.) 


"Publication may be substituted for personal service of 
process upon any defendant who cannot be found and who is 
shown by affidavit to be a nonresident, or to have been absent 
from the District for at least six months, or against the un- 
known heirs or devisees of deceased persons, in suits for 
partition, divorce, annulment, by attachment, foreclosure of 
mortgages and deeds of trust, the establishment of title to 
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real estate by possession, the enforcement of mechanics' 
liens, and all other liens against real or personal property 
within the District, and in all actions at law and in equity 
which have for their immediate object the enforcement or 
establishment of any lawful right, claim, or demand to or 
against any real or personal property within the jurisdiction 
of the court .. .” 


(9) 16D. C. Code 301 (1951 ed.) 


"In any action at law in the District Court of the United 
States for the District of Columbia or the municipal court 
of said District, for the recovery of specific personal prop- 
erty, or a debt, or damages for the breach of a contract, 
express or implied, if the plaintiff, his agent or attorney, 
either at the commencement of the action or pending the 
same, shall file an affidavit showing the grounds of his 
claim and setting forth that the plaintiff has a just right to 
recover what is claimed in his declaration . - - and also 
stating either, first, that the defendant is a foreign corpo- 
ration or is not a resident of the District, or has been 
absent therefrom for at least six months; or, second..." 


Complaint for Money Due ona Contract 2. 2 ee 


Exhibit A -- Letter from American Pipe & Steel Corp. 
to Western Urn Mfg. Co., dated June 4, 1959 ‘ 


Exhibit B -- Letter from William T. Sherwood, Jr., Esq. 
to Albert G. Greene, Esq., dated September 18, 1959 . 


Affidavit in Support of Attachment Before Judgment . 
Attachment Before Judgment, dated October 16, 1959 
Interrogatories in Attachment Before Judgment 
Amendment to Complaint . . . «© « -» 
Exhibit C -- Letter from Hoag & Galbally to 
American Pipe & Steel Corporation, dated 


September 22, 1959 - . «© 2 «© « 


Motion to Dismiss Complaint and Extend Garnishee’s Time to 
Answer Written Interrogatories as we euet Be Py 


Points and Authorities Ft . 7 ele, is 


Attachment Before Judgment, dated October 31st, 1959 


Interrogatories in Attachment Before Judgment 


Order Dismissing the Complaint, Filed Nov. 13, 1999 . 


Order Denying Motion to Vacate the Order Dismissing the 
Complaint and Quashing the Writ of Attachment 
and to Reinstate the Complaint and Writ of Attachment, 
Filed Dec, 14, 1959 el tego Jeu bate Wate Se 


Notice of Appeal 2 . « «© 
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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed Oct. 16, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WESTERN URN MANUFACTURING COMPANY, ) 
and 


FARMER BROS. CO., 
3828 South Main Street 
Los Angeles, California, 


Plaintiffs, 


AMERICAN PIPE AND STEEL CORPORATION, 
2201 West Commonwealth Avenue, 
Alhambra, California, 


Defendants. 


) 
) 
) 
) 
vs. ) Civil Action 
) 
) 
) 
) 
) 


No. 2915-59 


COMPLAINT FOR MONEY DUE ON A CONTRACT 


NOW COMES Western Urn Manufacturing Company and Farmer 
Bros. Co., by their attorney John H. MacVey, and represent to this 


Honorable Court as follows: 


1. This Court has jurisdiction of this complaint under the provisions 
of Section 306 of Title 11 and Section 301 of Title 16 of the District of 
Columbia Code (1951 edition), the amount in controversy being more than 


$3, 000. 00. 


2. Plaintiffs are corporations organized and existing under the 
laws of the State of California having their principal place of business at 


3828 South Main Street, Los Angeles, California. 
3. Defendant is a corporation organized and existing 


under the 


laws of the State of Nevada, with its principal place of business located 


at 2201 West Commonwealth Avenue, Alhambra, California. 
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3. On or about June 4, 1959, defendant made an agreement with 
the plaintiffs to pay, upon the settlement by compromise of certain claims 
by the defendant in the U. S. Court of Claims against the United States, 

a promissory note in the amount of $17, 451.17 then due and owing to the 
plaintiffs from the defendant, together with interest thereon at the rate 
of 6% per year, and also to pay to the plaintiffs a proportionate amount 
of a claim against the United States filed in the U.S. Court of Claims by 
the defendant on behalf of the plaintiffs, which proportion was to be de- 
termined by the percentage ratio of the total amount of the claims against 
the United States to the amount received by defendants from the United 
States in compromise of the said claims. A copy of the said agreement 
dated June 4, 1959, is attached hereto and made part hereof as Exhibit 
A. 

4. Certain of the said claims by the defendant against the United 
States, including the claim against the United States made on behalf of 
plaintiffs by the defendant, were settled by compromise, pursuant to 
which the U. §. Court of Claims entered a judgment against the United 
States in favor of the defendant herein in the amount of $300, 000. 00. 
Money to pay such court judgment was appropriated by the Congress of 
the United States by Public Law 383, 86th Congress, First Session, ap- 
proved September 28, 1959. 

5. Demand has been made by the plaintiffs upon the defendant for 
payment of the money due under the said agreement dated June 4, 1959. 
No reply or other indication of intention to pay the money due to plaintiffs 
under said agreement has been received by plaintiffs and no payment has 
been made to plaintiffs by defendant pursuant to such demand. A copy of 
the said demand is attached hereto and incorporated herein as Exhibit B. 

6. The amount of money now due and owing to the plaintiffs from 
the defendant pursuant to the said agreement dated June 4, 1959, is 
$44,749.06, which amount is composed of $25, 866.89 representing the 
proportionate amount of the claim against United States filed by the de- 
fendant on behalf of the plaintiffs, and $17,451.17 which is the amount 
of the promissory note now due and owing from the defendant to the 
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plaintiffs, and $1, 431.00 which is the interest due and owing 
plaintiffs on the said promissory note. 


WHEREFORE, THE PREMISES CONSIDERED, plaintiffs demand 
judgment against defendant in the total amount of $44, 749.06 and the 
costs of this action. 

/s/ John H. MacVey 

c/o William T. Sherwood 

824 Connecticut Avenue, 

Washington, D. C. 
District of Columbia: ss 

John H. MacVey, being first duly sworn, deposes and says that 
he has read the foregoing complaint by him subscribed and that he verily 
believes the same to be true. 

/s/ John H. MacVey 


Subscribed and sworn to before me this 16th day of October, 1959. 


/s/ 
Notary Public 
My commission expires 


[ Filed Oct. 16, 1959] 


American Pipe & Steel Corporation 
2201 W. Commonwealth Ave. 
Alhambra, California 


Western Urn Manufacturing Company 
Farmer Bros. Co. 

3828 South Main Street 

Los Angeles, California 


Gentlemen: 
This has reference to the four Court of Claims cases which we 

now have pending in Washington being numbered 520-57, 445-57, 414-57 

and 272-58 and which total $897, 765.00. 
The latter case, as you know, was filed by us for the benefit of 
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Western Urn Manufacturing Company and is in the amount of $50, 849. 00. 

As you also know, we have made a lump sum compromise offer of 
settlement of these claims to the Government for the sum of $500, 000. 00. 

In the event we are able to make this compromise settlement, you 
agree to accept the sum of money that is represented by the percentage 
of your claim of $50, 849.00 as said claim relates percentagewise to 
the amount of settlement received by us for the four claims listed in 
paragraph one above in full settlement and satisfaction of said claim and 
of any other claim you could make against us arising out of or in connec- 
tion with that certain contract between us dated May 20, 1954, and all 
amendments thereto. 

In consideration of the above you agree to extend the note of this 
company in the amount of $17, 451.17 until a settlement of the above 
claims is made. In the meantime interest of 6% will be paid monthly 
and of course the note will be paid immediately that we receive funds 
of the settlement. 

If the above is satisfactory to you, please indicate your agreement 
thereto by signing and returning to us the attached copy of this letter. 

Very truly yours, 


AMERICAN PIPE & STEEL 
CORPORATION 


By /s/ 
y President 


Accepted and Agreed: 
WESTERN URN MANUFACTURING COMPANY 
By: /s/ 

FARMER BROS. CO. 

By: /s/ 


William T. Sherwood, Jr. 
Counsellor at Law 
824 Connecticut Avenue, N. W. 
Washington 6, D.C. 


September 18, 1959 
Albert G. Greene, Esq. 


1000 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Dear Mr. Greene: 


As you know, your client, American Pipe and Steel Company, made 
a letter agreement dated June 4, 1959, with my client, Western Urn 
Manufacturing Company, Farmer Bros. Co., fora proportionate pay- 
ment of the claim filed by your client on behalf of my client against the 
United States in the U. S. Court of Claims, No. 272-58. The agreement 


provides that such payment is to be made by your client if your client 
is able to effect a compromise of four claims, identified in the letter 
agreement, by your client against the United States. The consideration 


for this letter agreement is the extension by my client of the time for 
payment by your client of a promissory note given by your client to my 
client, the payment by your client of interest at 6% per month and the 
promise by your client to pay the promissory note in full immediately 
upon receipt of monies from the United States pursuant to the compromise 
settlement described in the letter agreem ent of June 4, 1959. 
On September 4, 1959, the Department of Justice accepted a com- 
promise settlement different from that described in the letter agreement 
of June 4, 1959. Under the new and different compromise settlement, 
the two claims, No. 414-57 and No. 520-57 in the total amount of 
$538, 882.00, were settled by the entry of judgment by the U. S. Court 
of Claims on September 8, 1959 for your client in the amount of $300, 000. 
Case No. 272-58 filed by your client on behalf of my client was dismissed 
by the same court order pursuant to the compromise settlement. 
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The Department of Justice refused to compromise the fourth claim, 
Case No. 445-57, in which your client claims $302, 272.00 from the 
United States, according to our information. 

The percentage ratio of your proposed compromise settlement of 
$500, 000. 00 to the total amount of the four claims identified in the letter 
agreement of June 4, 1959, of $897, 765. 00 is approximately 55. 68%. 

The percentage ratio of the compromise settlement approved by the Court 
of $300, 000. 00 to the total amount of the three claims of $589, 731.00 
is approximately 50.87%. 

As mentioned, the consideration for the letter agreement dated 
June 4, 1959, is the extension of the time for your client to pay its note 
of $17, 541.17 to my client, plus monthly interest at the rate of 6% due 
on the amount of the note, and your client's promise to pay the note im- 
mediately upon receipt of funds of the settlement with the United States. 

As you know, Congress has appropriated money to pay the judgment 
approved by the U. S. Court of Claims. 

In accordance with the intent of the letter agreement dated June 4, 
1959, and pursuant to instructions from my Client, demand is hereby 
made for the payment of $25, 866.89, which represents 50.87% of $50,849.00, 
the amount of the claim in Case No. 272-58, and for payment of $17, 451.17 
and the interest in the amount of $1, 431.00 to September 15, 1959 due to 
my client pursuant to the said promissory note. The total amount hereby 
demanded is therefore $43, 318.06 plus interest due in the amount of 
$1, 431.00 or a total of $44, 749.06. 

Demand is also made that payment of such amounts occur immediately 
upon receipt, either by you or by your client, of funds or U. S. Treasury 
check paid by the United States pursuant to the compromise settlement ap- 
proved by the U. S. Court of Claims on September 8, 1959, and the 
Congressional appropriation. 

Very truly yours, 


/s/ William T. Sherwood, Jr. 


WTS/sbb 


AFFIDAVIT IN SUPPORT OF ATTACHMENT 
BEFORE JUDGMENT 


District of Columbia; ss 


John H. MacVey, being first duly sworn, deposes and says: 


1. He is an attorney at law admitted to practice in the| District 
of Columbia and he is attorney of record for the plaintiffs in |the above- 
entitled action. 

This affidavit is submitted pursuant to the provisions of Rule 64 
of the Federal Rules of Civil Procedure and of Section 301 of Title 16 
of the District of Columbia Code (1951 edition) in support of issuance of 
a writ of attachment before judgment. 

2. The complaint seeks recovery of $44, 749.06 now due and 
owing to the plaintiffs in this action pursuant to a contract between the 
plaintiffs and the defendant, as alleged in the complaint, which amount 
the plaintiffs have a just right to recover from the defendant: 

3. Defendant is a foreign corporation organized and existing under 
the laws of the State of Nevada with its principal place of business lo- 
cated in Alhambra, California. 

4. Plaintiffs file herewith a bond with good and sufficient security 
in twice the amount of the claim conditioned to make good to the defend- 
ant all costs and damages which the defendant may sustain by reason Or 
the wrongful suing out of this attachment. 


(Jurat) 


Attachment before judgment. 
IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WESTERN URN MANUFACTURING 
COMPANY and 
FARMER BROS. CO., 


) 
) 
) 
Plaintiff, 
v. ) Civil Action No. 2915-59 

) 

) 

) 

) 

) 


AMERICAN PIPE AND STEEL 
CORPORATION, 


Defendant. 


THE PRESIDENT OF THE UNITED STATES, TO THE MARSHAL FOR SAID 
DISTRICT, GREETING: 

You are hereby commanded to attach, seize, and take into your custody the 
defendant lands and tenements, property and credits which shall be found in this 
District, to the value of $ 44,749.06 
with interest 


a 


being the amount of the plaintiffS demand against the defendant , as shown by h 
their affidavit , and claimed in btheir complaint, and the further sum of 
$20.00 , for the costs and charges which may accrue in the premises; 
and the same so attached, safely keep, subject to the orders of the Court, unless 
the defendant or the person in whose possession the property is attached, deliver 
to you, to be filed herewith, his undertaking, with sufficient surety or sureties to 
abide by and perform the judgment of the Court in relation to said property. And 
should you attach the defendant's property or credits in the possession of any 
other person or persons than the defendant you shall notify such person or per- 
sons of such seizure by virtue of this Writ of Attachment, and serve a notice upon 
him or them as well as on said defendant , to appear in said Court on or before 
the twentieth day, exclusive of Sundays and legal holidays, accruing after the serv- 
ice of said notice, to show cause, if any there be, why the property or credits so 
attached should not be condemned and execution thereof had. 


WITNESS, The Honorable Chief Judge of said Court, the 16th 
day of Oct. ,A.D.19 59. 


HARRY M. HULL, Clerk. 
(By) /8/ Robert C. Huey 
Deputy Clerk. 


NOTICE 
Oct, 16 1959 , 19 


To AMERICAN PIPE & STEEL CORPORATION , Defendant , 
ALBERT H. GREENE , Gdrnishee . 


You are hereby notified to appear in the District Court of the United States 
for the District of Columbia on or before the twentieth day, exclusive of Sundays 
and legal holidays, after service hereof, and show cause, if any there be, why the 
property, credits, of the said defendant , seized by virtue of 


the foregoing Writ of Attachment in the hands of Albert H. Gr “oe ; 
Garnishee (of which seizure the said garnishee is hereby notified), should not be 
condemned and execution thereof had. 


/s/ Charles H. Ward, Jr. 
U. S. Marshal. 


MARSHAL'S RETURN 

Attached as per schedule herewith and served defendant with 4 copy of this 
Writ and Notice prescribed by Section 446 of the Code. 
, 19 


Attached credits, property of the defendant , in the hands of 
Garnishee , and served said garnishee and defendant with copies of this Writ, 
Interrogatories, and the Notices Prescribed by Sections 446 and 456 of the Code. 
eae 
Defendant 


U. S. Marshal 
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Interrogatories in Attachment Before J udgment 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WESTERN URN MANUFACTURING CO. ) 
and FARMER BROS. CO. ,?) 


Oe 


Plaintiffs , Civil 


) 915-59 
Munieiet ) Court No.2915-5§ 


vs. 


AMERIVAN 25+ > oe 


) 
AMERICAN PIPE & STEEL ) 
CORPORATION ; 

) 


Defendant - 


NOTICE 
To Albert H. Greene , Garnishee : 
1000 Connecticut Avenue, N.W. 
You are required to answer the following interrogatories, under oath, within 


within ten days after service hereof. And should you neglect or refuse so to do, 
judgment may be entered against you for an amount sufficient to pay the plaintiff's 
claim, with interest and costs of suit. 


/s/ John H. MacVey 
Attorney for Plaintiff . 


INTERROGATORIES 


1st. Were you at the time of the service of the writ of attachment, served 
herewith, or have you been, between the time of such service and the filing of 
your answer to this interrogatory, indebted to the defendant ? If so, how, and 
in what amount? 

ANSWER: 


ee ee ee 


2d. Had you, at the time of the service of the writ of attachment, served 
herewith, or have you had, between the time of such service and the filing of your 
answer to this interrogatory, any goods, chattels, or credits of the defendant 
in your possession or charge? If so, what? 


ANSWER: 


Subscribed and sworn to before me this 
A.D. 19 


ae 


[ Filed Oct. 26, 1959] 
AMENDMENT TO COMPLAINT 


NOW COMES Western Urn Manufacturing Company and Farmer 
Bros., by their attorney, John H. MacVey, and represent to this Honor- 
able Court as follows: 


1. The last sentence of paragraph 5 of the said Complaint filed 
in the above-entitled action on October 16, 1959, is hereby amended to 


read as follows: 


"Copies of the said demand are attached hereto 
and incorporated herein as Exhibits B and C." 


2. Exhibit C is attached to and made a part of this amendment. 


/s/ John H, MacVey 


c/o William T. Sherwood,' Jr. 
824 Connecticut Ave., N.W. 
Washington 6, D.C. 


CITY OF WASHINGTON ) 
ss: 


) 
DISTRICT OF COLUMBIA ) 


John H. MacVey, being first duly sworn, deposes and says that 
he has read the foregoing amendment to the complaint by him subscribed 
and that he verily believes the same to be true. 


/s/ John H. MacVey 


[ Filed October 29, 1959] 


WILLIAM GALBALLY, JR 
HALLACK W. HOAG 


Law Offices of 
Hoag & Galbally 
510 South Spring Street 
— Angeles 13 

* * 


September 22, 1959 


Registered Return Receipt Requested 


American Pipe and Steel Corporation 
2201 Commonwealth 
Alhambra, California 


Gentlemen: 

Under date of June 4, 1959, you entered into an agreement with 
Western Urn Manufacturing Company, Farmer Brothers Company, for 
a proportionate payment of the claim that you filed on behalf of Western 
Urn Manufacturing Company against the United States in the U. S. Court 
of Claims, No, 272-58. This letter agreement extended this time for 
payment of your 6% promissory note in the face amount of $17,451.17 
dated December 29, 1958 until a compromise settlement of certain claims 
against the United States (including claim No. 272-58) was effectuated. 

On September 4, 1959, the Department of Justice accepted a com~- 
promise settlement of claims No. 414-57, No. 520-57 and No. 272-58. 
These claims total $538,882.00 and they were settled for $300,000.00. 
On September 8, 1959, a judgment thereon was entered by the United 
States Court of Claims. The percentage ratio of the compromise settle- 
ment by the Court is 50.87%. Subsequently, Congress appropriated 
money to pay the judgment approved by the U.S. Court of Claims. 

Accordingly demand is hereby made upon you for the payment of 
$25,866.89 which represents 50.87% of $50,849.00 the amount of the 
claim in Case No. 272-58 and for payment of $17,451.17 and interest in 
the amount of $1,431.00 to September 15, 1959. 

Demand is also made that payment of such amounts occur immedi- 
ately upon receipt by you, of funds or U.S. Treasury Check paid by the 
United States pursuant to the compromise settlement approved by the 
U.S. Court of Claims on September 8, 1959 and the Congressional 
appropriation. 

Yours very truly, 
WG:s Hoag & Galbally 


[ Filed Oct. 26, 1959] 


MOTION TO DISMISS COMPLAINT AND EX- 
TEND GARNISHEE'S TIME TO ANSWER 
WRITTEN INTERROGATORIES 


The defendant, appearing specially, and the Garnishee move this 
Court as follows: 
1. To dismiss the action and quash the Writ of Attachment Before 
Judgment and return of written interrogatories on the ground that the 
jurisdiction of this Court is invoked under the provisions of | Section 306 
of Title 11 of the District of Columbia Code, and the complaint fails to 
set forth facts showing that the plaintiffs, the defendant, or either of 
them, is a resident, or found within the District of Columbia. 
2. To dismiss the action and quash the Writ of Attachment Before 
Judgment and return of written interrogatories on the ground that if 
jurisdiction of this Court is invoked because the action arises under the 
Constitution and the Laws of the United States, the action is! wrongfully 
brought. Neither plaintiff corporations, nor defendant, is a resident of 
the District of Columbia, nor licensed to do business, nor doing busi- 
ness within the District of Columbia. 
3. To extend Garnishee's time to answer the written interroga- 
tories served with the Writ of Attachment, until seventy-two (72) hours 
after the Court decides the question of jurisdiction raised by the defend- 
ant appearing specially, and in the event the Court finds that there is 
proper jurisdiction in this case, the Garnishee intends at that time to 


claim privilege. 


/s/ Albert H. Greene, 


Attorney for 
AMERICAN PIPE AND STEEL 
CORPORATION 


Appearing Specially 
/s/ Albert H. Greene, Garnishee 


1000 Connecticut Ave. 
[Certificate of Service] Washington, D. C. 


[ Filed October 26, 1959] 
POINTS AND AUTHORITIES 

1. The complaint alleges that this Court has jurisdiction of this 
matter under the provisions of Section 306 of Title 11 of the District of 
Columbia Code. 

2. It further alleges that the plaintiffs are corporations organized 
and existing under the laws of the State of California, having their prin- 
cipal place of business at 3828 South Main Street, Los Angeles, California, 
and that the defendant is a corporation organized and existing under the 
laws of the State of Nevada, with its principal place of business located 
at 2201 West Commonwealth Avenue, Alhambra, California. 

3. From the allegations set forth in the complaint, it is patently 
evident that the Court does not have jurisdiction of this action which is 
one for money due on a contract, since the provisions of Section 306 of 
Title 11 state as follows: 


"* * * and of all cases in law or in equity between parties, 


both or either of which shall be resident, or be found within 
said District * * *." 


Neither the plaintiff corporations, nor the defendant corporation, is a 
resident, nor is to be found within said District within the meaning of 
the statute. 

4. Furthermore, even under its jurisdiction as the United States 
District Court, aside from the jurisdiction it receives from the District 
of Columbia Code) the Court in this action would have no jurisdiction 
since this action could only be brought in the judicial district where all 
the plaintiffs reside, or in any judicial district in which the defendant is 
incorporated or licensed to do business or is doing business. 28 U.S.C. 
1391. 

5. The Writ of Attachment Before Judgment served on the Garnishee 
must be quashed on the principle that has been laid down by the courts in 
many instances to the effect that in the courts of the United States attach- 
ment is but an incident to a suit, and unless the suit can be maintained the 
attachment must fall. LaBorde v. Ubarri, 214 U.S. 173; Davis v. Ensign- 
Bickford Co., 139 F.2d 624. 
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Atiachment before judgment. 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WESTERN URN MANUFACTURING COMPANY 
and FARMER BROS. CO. 


Plaintiffs . 


Civil Action No. 2915-59 


AMERICAN PIPE AND STEEL CORPORATION 


Defendant . 


[ Undertaking pltf for se ec 
approved & filed 10/16/59] 


THE PRESIDENT OF THE UNITED STATES, TO THE MARSHAL FOR SAID 

DISTRICT, GREETING: 
You are hereby commanded to attach, seize, and take into your) custody the 

defendant lands and tenements, property and credits which shall be found in 


this District, to the value of ¢ 44,749.06 
with interest 


being the amount of the plaintiffs demand against the defendant , 4s shown byt heir 
affidavit , and claimed in their complaint, and the further sum of 

¢ 20.00 , for the costs and charges which may accrue in the premises; 

and the same so attached, safely keep, subject to the orders of the Court, unless 

the defendant or the person in whose possession the property is attached, deliver 

to you, to be filed herewith, his undertaking, with sufficient surety or sureties to 

abide by and perform the judgment of the Court in relation to said property. And 

should you attach the defendant's property of credits in the possession of any other 

person or persons than the defendant you shall notify such personjor persons of 

such seizure by virtue of this Writ of Attachment, and serve a notice upon him 

or them as well as on said defendant , to appear in said Court on or before the 

twentieth day, exclusive of Sundays and legal holidays, accruing after the service 

of said notice, to show cause, if any there be, why the property or credits so 

attached should not be condemned and execution thereof had. 


WITNESS, The Honorable Chief Judge of said Court, the 1st 
day of Oct. , A.D. 19 59 


HARRY M. HULL, Clerk. 


(By) /s/Dean F. Miller __ 


Deputy Clerk. 


NOTICE 
October 31 , 1959 


To American Pipe and Steel Corporation , Defendant , 


National Savings and Trust Company , Garnishee . 
You are hereby notified to appear in the District Court of the United States 
for the District of Columbia on or before the twentieth day, exclusive of Sundays 
and legal holidays, after service hereof, and show cause, if any there be, why 
the property, credits, of the said defendant , seized by virtue of 


the foregoing Writ of Attachment in the hands of Nat'l Savings & Trust Co. , 
Garnishee (of which seizure the said garnishee is hereby notified), should not be 
condemned and execution thereof had. 


Charles H. Ward, Jr. 


U. S. Marshal. 
By Jeanette Anderson 


MARSHAL'S RETURN 


Attached as per’ schedule herewith and served defendant with a copy of this 
Writ and Notice prescribed by Section 446 of the Code. 
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Attached credits, property of the defendant , in the hands of 
Garnishee , and served said garnishee and defendant with copies of this Writ, 
Interrogatories, and the Notices Prescribed by Sections 446 and 456 of the Code. 


Defendant 
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Interrogatories in Attachment Before J udgment 


UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA Filed Nov. 6, 1959 


Harry M. Hull, Clerk 
WESTERN URN MANUFACTURING COMPANY 


and FARMER BROS. CO. ; 


vs. Plaintiffs , Cozrt No. 


2915-59 


2 
S 
< 
=e] 
i 


AMERICAN PIPE AND STEEL CORPORATION 


ww we SS SS Sr we 


Defendant 


NOTICE 


To National Savings and Trust Company , Garnishee : 
You are required to answer the following interrogatories, under oath, within 
ten days after service hereof. And should you neglect or refuse so to do, judg- 
ment may be entered against you for an amount sufficient to pay the| plaintiff's 
claim, with interest and costs of suit. 
/s/ John H. MacVey 
Attorney for Plaintiff . 


INTERROGATORIES 


1st. Were you at the time of the service of the writ of attachment, served 
herewith, or have you been, between the time of such service and the filing of 
your answer to this interrogatory, indebted to the defendant ? If 50, how, and 
in what amount? 


ANSWER: _No 


2d. Had you, at the time of the service of the writ of attachment, served 
herewith, or have you had, between the time of such service and the filing of 
your answer to this interrogatory, any goods, chattels, or credits of the defend- 
ant in your possession or charge? If so, what? 


ANSWER: _No ee eee 


3d, Have you participated in the negotiation of a %J.5. Treasury 
check in the approximate amount of $209,243.03 payable to American 
Pipe and Steel Corporation, and paid to or held for the acco of Albert 
H. Greene, attorney in fact for said Corporation, any portion thereof? 
Answer: Yes. 
National Savings and Trust Co. 


By: Donald L. Scott (signed) 


[ Jurat] Assistant |Secretary 
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[ Filed Nov. 13, 1959] 


ORDER 


The defendant, American Pipe and Steel Corporation, and the 
Garnishee, having moved this Court by a Notice of Motion for an order 
dismissing the complaint against the defendant corporation, and quash- 
ing the Writ of Attachment Before Judgment, together with return of 
written interrogatories, served on the Garnishee, on the ground that this 
Court lacks jurisdiction of the action, and said motion coming on to be 
heard on the 5th day of November, 1959. 

Now, upon the reading of the papers of the defendant corporation 
and the Garnishee, submitted in support of said motion, and upon reading 
the plaintiffs reply to defendant's motion, submitted by plaintiff in opposi- 
tion thereto, due deliberation having been had, and upon the ruling of the 
Court dated November 5, it is 

ORDERED, that the complaint herein be dismissed for want of 
jurisdiction and the Writ of Attachment Before Judgment, together with 
written interrogatories, be quashed. 

Dated November 13, 1959 /s/ Richmond B. Keech, U.S.D.J. 
[Certificate of Service] 


[ Filed Dec. 14, 1959] 
ORDER 


The Plaintiffs, Western Urn Manufacturing Company and Farmers 
Bros. Co., having moved this Court by motion to vacate the order en- 
tered herein on November 13, 1959, dismissing the complaint herein for 
order of jurisdiction, and quashing the Writ of Attachment Before Judg- 
ment and to reinstate the complaint and Writ of Attachment herein. 

Now, upon reading of the papers of the plaintiff corporations sub- 
mitted in support of said motion, and upon reading the defendant's reply 
to plaintiffs’ motion submitted by defendant in opposition thereto, due 
deliberation having been had, and upon the ruling of the Court dated 
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December 3, 1959, itis 
ORDERED, That the motion to vacate the order dismissing the 

complaint and quashing the Writ of Attachment, and to reinstate the com- 

plaint and Writ of Attachment be, and the same is, hereby denied in all 


respects. 


Dated: December 14, 1959 /s/ Richmond B. Keech, U.S.D.J. 


[Certificate of Service] 


[ Filed Jan. 9, 1960] 
NOTICE OF APPEAL 


Notice is hereby given this 9th day of January, 1960, that Western 
Urn Manufacturing Company and Farmer Bros. Co. hereby appeals to 
the United States Court of Appeals for the District of Columbia from the 


judgment of this Court entered on the 14th day of December, 


1959 in 


favor of American Pipe and Steel Corporation against said plaintiffs. 


/s/ John H. MacVey 
Attorney for 


Western Urn Manufacturing Company 


and Farmer Bros. Co. 


IN THE 


Tnited States Court of Appeal 


For THe Distzict or CovumBrs Circurr 
| 


No. 15,573 

Western Urn ManvFAcTuRING Compaxy, and 
Farmers Bros. Co., Appellants, 

Vv. | 

| 


Aoerrcan Pree & Steer Corroration, Appellee. 


Aypen from the United Sting Disrct Cot forthe 
of Columbia | 


—_—_— 


Ausert H. GREENE 
1000 Connecticut Avenue 
Washington, D. C. 
Attorney for A 
Of Counsel: bhked bd Sees Court of Appea 
Forp, Larson, Greens & Horan District of Columbia Circuit 


1000 Connecticut Avenue FILED APRS 0 1960 


STATEMENT OF QUESTIONS PRESENTED 
In the opinion of the Appellee, there are two questions : 


‘1. Whether the United States District Court for the 
' District of Columbia not having jurisdiction over an 


in personam proceeding can acquire same by means 
of a Writ of Attachment Before Judgment having been 
served in the District of Columbia. 


2. Whether mootness does not bar this appeal. 


INDEX 


Counter STATEMENT OF THE CasE 
Srarutes [Nvo.vep 

Summary oF ARGUMENT 
ARGUMENT 


ConcLusion 
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Davis v. Ensign-Bickford Co., 139 F. 2d 624 (CA8).. 6 
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Standard Oil Co. v. Superior Court, 44 Del. 538, 62 A 
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STATUTES CITED 


11 District of Columbia Code 306 (1951 ed.) 
11 District of Columbia Code 719 (1951 ed.) 
16 District of Columbia Code 301 (1951 ed.) 


IN THE 


United States Court of Appeals 


For rae District or CoLumsBm Circuit 
No. 15,573 


Western Urn Manuracruriye Company, and 
Farmers Bros. Co., Appellants, 


Vv. 


American Pree & Srezt Corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


Appellee makes this brief counter statement in order to 
set forth only the facts which are pertinent in connection 
with this matter. 


On October 16, 1959 the appellants filed a Complaint and 
served a Writ of Attachment, together with Written 
Interrogatories, upon the garnishee, Albert H. Greene. 


The appellee, appearing specially, and the garnishee, 
Albert H. Greene, moved to dismiss the complaint and 
quash the Writ of Attachment Before Judgment and 
Return of Written Interrogatories. 
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The Complaint (JA 1) alleges that the court has juris- 
diction of this matter under the provisions of Section 306 
of Title 11 of the District of Columbia Code (1951 ed.). 
The Complaint further alleges (JA 1) that the plaintiffs 
are corporations organized and existing under the laws 
of the State of California, having their principal place of 
business at 3828 South Main Street, Los Angeles, Cali- 
fornia, and that the defendant is a corporation organized 
and existing under the laws of the State of Nevada, with 
its principal place of business located at 2201 West 
Commonwealth Avenue, Alhambra, California. The trans- 
action which is the basis of the suit was entered into in 
the State of California (JA 3). 


The United States District Court granted the appellee’s 
motion and an order was entered dismissing the complaint 
for want of jurisdiction and quashing the Writ of Attach- 
ment Before Judgment together with the written inter- 
rogatories (JA 18). 


Thereafter on November 23, 1959 the appellants, 
plaintiffs below, moved the United States District Court 
to vacate the order dismissing the complaint and quashing 
the Writ of Attachment and to reinstate action. On 
December 3, 1959, Raymond B. Keech, United States 
District Judge, denied motion to vacate order dismissing 
complaint and quashing Writ of Attachment and to 
reinstate the action, and on December 14 an order to that 
effect was entered and filed (JA 18). 


STATUTES INVOLVED 
11 District of Columbia Code 306 (1951 ed.) : 


“Said court (except as otherwise provided in this 
title) shall have cognizance of all crimes and the 
offenses committed within said district and of all cases 
in law and equity between parties, both or either of 
which shall be resident or be found within said district 
and also of all actions or suits of a civil nature at 
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common law or in equity, in which the United States 

shall be plaintiffs or complainants; and of all seizures 

on land or water, and all penalties and forfeitures 

rerte arising or aceruing under the laws of the United 
tates. 


11 District of Columbia Code 719 (1951 ed.) : 


‘“‘Nonresidents of the District of Columbia may 
commence suits in said muncipal court without first 
giving security for costs, but upon motion may be 
required to give such security in pursuance of 
section 11-1506. (Mar. 3, 1921, 41 Stat. 1311, ch. 125, 


$ 7.)”? 


16 District of Columbia Code 301 (1951 ed.) : 


“Tn any action at law in the District Court of the 
United States for the District of Columbia or the 
municipal court of said District, for the recovery of 
specific personal property, or a debt, or damages for 
the breach of a contract, express or implied, if the 
plaintiff, his agent or attorney, either at the com- 
mencement of the action or pending the same, shall 
file an affidavit showing the grounds of his claim and 
setting forth that the plaintiff has a just right to 
recover what is claimed in his declaration, and where 
the action is to recover specific personal property 
stating the nature and, according to affiant’s belief, the 
value of said property and the probable amount of 
damages to which the plaintiff is entitled for the 
detention thereof, and where the action is to recover 
a debt stating the amount thereof, and where the action 
is to recover damages for the breach of a contract 
setting out, specifically and in detail, the breach 
complained of and the actual damage resulting there- 
from, and also stating either, first, that the defendant 
is a foreign corporation or is not a resident of the 
District, or has been absent therefrom for at least 
six months; or, second, that the defendant evades the 
service of ordinary process by concealing himself or 
temporarily withdrawing himself from the District; 
or, third, that he has removed or is about to remove 
some or all of his property from the District, so as 
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to defeat just demands against him; or, fourth, that 
he has assigned, conveyed, disposed of, or secreted, 
or is about to assign, convey, dispose of, or secrete 
his property with intent to hinder, delay, or defraud 
his creditors; or, fifth, that the defendant fraudulently 
contracted the debt or incurred the obligation respect- 
ing which the action is brought, the clerk shall issue a 
writ of attachment and garnishment, to be levied upon 
so much of the lands, tenements, goods, chattels, and 
credits of the defendant as may be necessary to satisfy 
the claim of the plaintiff: Provided, That the plaintiff 
shall first file in the clerk’s office a bond, executed by 
himself or his agent, with security to be approved by 
the clerk, in twice the amount of his claim, conditioned 
to make good to the defendant all costs and damages 
which he may sustain by reason of the wrongful suing 
out of the attachment. (Mar. 3, 1901, 31 Stat. 1258, 
ch. 854, § 445; Apr. 19, 1920, 41 Stat. 563, ch. 153.) ’? 


SUMMARY OF ARGUMENT 


The conclusions reached by the court below that it did 
not have jurisdiction over this action merits affirmance by 


this court. 


From the Complaint, it is patently evident that the court 
does not have jurisdiction of this action, and it could not 
acquire same by the service of a Writ of Attachment. 
Furthermore, since the Order of November 13, 1959 the 
garnishee was under no prohibition as to the alleged funds 
and therefore the question is now moot. 
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ARGUMENT 
L 


By Virtue of the Jurisdictional Statute, and the Often Ex- 
pressed Federal Court Doctrine, the Court Below Was 
Correct in Dismissing the Complaint and Quashing the 
Writ of Attachment Before Judgment Together With 
Written Interrogatories 

The issue in this case seems to be a simple one, to wit, 


meeting the jurisdictional requirements as set forth in 
Section 11-306 of the District of Columbia Code. 


The appellants are of the opinion that the court below 
erred and that the legal question is one involving the 
problem of venue of action rather than of jurisdiction. It 
is submitted that the court below was correct, and that this 
does involve a problem of jurisdiction and not one of 
venue. The federal courts have many times reiterated 
the doctrine stated by Mr. Justice Holmes in the case of 
Laborde v. Ubarri, 214 U.S. 173, 174: 


‘“‘There is presented here a subordinate question as 
to the right of the plaintiffs in error, who were also 
the plaintiffs below, to retain an attachment against 
property alleged to belong to two nonresident heirs 
of Pablo Ubarri. The district court ordered the 
complaint to be dismissed as to these heirs, and the 
attachment against any of their property to be 
dissolved, on the principle that has been laid down 
more than once by this court, that, in the courts of 
the United States, ‘attachment is but an incident to 
a suit, and, unless the suit can be maintained, the 
attachment must fall.’ Ex parte Des Moines & M. R. 
Co., 103 U.S. 794, 796, 26 L. ed. 461, 462. ‘Unless the 
suit can be maintained’ means, of course, unless the 
court has jurisdiction over the person of the defend- 
ant. See further Toland v. Sprague, 12 Pet. 300, 330, 
336, 9 L. ed. 1093, 1105 1107; Chaffee v. Hayward, 
20 How. 208, 15 L. ed. 804; Clark v. Wells, 203 U.S. 
164, 51 L. ed. 138, 27 Sup. Ct. Rep. 43.”’ 
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In the ease of Davis v. Ensign-Bickford Co., 139 F. 2d 
624, 626, the Circuit Court of Appeals for the Eighth 
Cireuit stated: 


“*In the second place, in the federal courts attachment 
is but an incident to a suit, and unless the court has 
jurisdiction over the person of the defendant the 
attachment must fall. Jurisdiction cannot be acquired 
by means of attachment. In the absence of an existing 
lien on property within the jurisdiction of the court 
a federal court must acquire jurisdiction over the 
person of a defendant before it is authorized to attach 
his property or garnish his creditors. Toland v. 
Sprague, 12 Pet. 300, 326, 328, 9 L. Ed. 1093; Ex parte 
Railway Co., 103 U.S. 794, 796, 26 L. Ed. 461; Laborde 
v. Ubarri, 214 U.S. 173, 174, 53 L. Ed. 955; Big Vein 
Coal Co. v. Read, 229 U.S. 31, 37, 38, 33 S. Ct. 694, 
57 L. Ed. 1053; State of Missouri ex. rel. St. Louis, 
B. & M. R. Co. v. Taylor, 266 U.S. 200, 208, 45 S. Ct. 
47, 69 L. Ed. 247, 42 ALR. 1232; Arkansas 
Anthracite Coal & Land Co. v. Stokes, 8 Cir., 2 F. 2d 
511, 512, 513; United States v. Brooke D.C.N.Y., 
184 F. 341, 342; In re Stark, D.C.N.Y., 36 F. 2d 280; 
Simkins, Federal Practice, 3d Ed. 1938, § 763, p. 547; 
4 pe Juris., Attachment and Garnishment, § 45, 
p. 577. 


“In the Big Vein Coal Co. case supra [229 U.S. 31, 
33 S. Ct. 696, 57 L. Ed. 955], the Supreme Court said 
that ‘* * * in cases where the defendant could not 
be sued and jurisdiction acquired over him personally, 
the auxiliary remedy by attachment could not be had, 
as attachment was not a means of acquiring juris- 
diction. * * * that an attachment is still but an 
incident to a suit, and that, unless jurisdiction can be 
obtained over the defendant his estate cannot be 
attached in a federal court.’ ”’ 


It is respectfully submitted that Section 16 District of 
Columbia Code 301 (1951 ed.) which is the section provid- 
ing for attachment cannot be used for the purposes of 
obtaining jurisdiction. This is in conformity with the 
Federal Rules of Civil Procedure where the courts have 
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with unanimity recognized that in relation to an original 
action the provisional remedy made available by the 
Federal Rules of Civil Procedure are an incident to an 
in personam action and cannot be utilized to obtain quasi 
in rem jurisdiction of a defendant. 


The appellants in their argument again discuss, as they 
did in the court below, the cases of Standard Oil Co. v. 
Superior Court, 44 Del. 538, 62 A. (2d) 454, 14 A.L.R. 
(2d) 405 (Del. Sup. Ct. 1948), and Rice v. Salnier, 86 A. 
(2d) 175 (Mun. Ct. App. D.C., 1951), it should be noted 
that these cases do not apply since one was based upon the 
law of the State of Delaware and the other upon a 
different statute of the District of Columbia Code con- 
ferring jurisdiction on the Municipal Court of the District 
of Columbia, namely Sec. 11-719. 


I 
In View of Events Subsequent to the Issuance of the Com- 


plaint and Writ of Attachment on October 16, 1959, the 
Question Is Now Moot 


The Complaint and Writ of Attachment were served on 
October 16, 1959. Thereafter appellee moved to dismiss 
and quash the Writ of Attachment with Written Inter- 
rogatories, and an order to that effect was entered on the 
13th day of November, 1959. At no time since the entry 
of such order has the garnishee been served with any 
process prohibiting him or restraining him in any manner 
whatsoever with respect to the alleged funds. On 
November 23, 1959, the appellants filed a motion in the 
United States District Court for the District of Columbia 
requesting the court to alter and amend its judgment by 
vacating the order entered therein on November 13, 1959, 
which motion was denied, and an order to that effect 
entered December 14, 1959. At no time thereafter was the 
garnishee served with any papers until the receipt of a 
Notice of Appeal on January 9, 1960 to the effect that the 
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appellants are appealing to this court. In fact the garnishee 
does not at present have any funds in his possession 
belonging to the appellee. 


CONCLUSION 


For the foregoing reasons appellee respectfully urges 
that the order of the court below be affirmed, or in the 
alternative the appeal dismissed because there is not 
a justiciable issue. 


Respectfully submitted, 


Ausert H. GREENE 
1000 Connecticut Avenue 
Washington, D. C. 
Attorney for Appellee 
Of Counsel: 


Forp, Larson, Greene & Horan 
1000 Connecticut Avenue 
Washington 6, D. C. 
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STATUTES INVOLVED : - A : ‘ Supplement 


SUMMARY OF ARGUMENT . : : : : 1 


ARGUMENT: 


I. Assertions in This Court and in the Court Below 
That This Case is Governed by the Rule in Federal 
Courts Do Not Change the Character of This Case 
As a Case in a Local Court under Local Law . 


_ This Case Is Not Moot, even if the Garnishee Has 
Subsequently Removed the Assets from the Dis- 
trict of Columbia, because the Garnishee when He 
Has Admitted Having Credits of the Defendant then 
Becomes Personally Liable for Satisfaction of 
Plaintiffs' Claim in Certain Circumstances 


_ The Assertion Concerning the Funds of the Appellee 
By Mr. Greene, the Garnishee and Counsel for 
Appellee, is not supported by any Evidence of 
Record in this Case, and Counsel for Appellants 
Asserts that He Has Reason to Believe that a 
Portion of the Proceeds of the U.S. Treasury 
Check Payable to the Appellee Defendant are Pres- 
ently in the District of Columbia ‘ 


CONCLUSION 


CASES CITED 


Commonwealth of Virginia ex rel. Sidney C. Day, Jr., 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,573 


WESTERN URN MANUFACTURING COMPANY, 
and 


FARMERS BROS. CO., 
Appellants 


AMERICAN PIPE & STEEL CORPORATION, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


SUMMARY OF ARGUMENT 


With respect to Point I of appellee's argument, appellants submit 
that reiteration by appellee that this case is governed by the/rule in 
federal cases is incorrect. Appellants contend that the jurisdiction of 


the Court below does not depend upon Section 301 of Title 11 of the 
District of Columbia Code. 
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Appellants also assert that counsel for appellee has erroneously 
misstated in his briet the statutory jurisdiction of the Municipal Court 
in the District of Columbia in the case of Rice v. Salnier, 86 A. (2d) 175 
(Mun. Ct. App. D.C., 1951) cited in appellants’ brief. 


With respect to Point II of appellee's argument, appellants submit 
that this case is not moot merely because counsel for appellee, who is 


also the garnishee, asserts without factual support in the record that he 


does not have any funds in his possession belonging to the appellee. 
Counsel for appellants have reason to believe that a portion of the pro- 
ceeds of the U.S. Treasury check involved in this case are still in the 
District. In any event, the garnishee, having been personally served in 
the District of Columbia with a writ of attachment before judgment and 
having admitted in his brief by necessary implication that he did .-» 
have possession of assets of the appellee defendant, becomes personally 
liable for payment!of the appellants’ claim. The record shows that the 
procedural steps to prosecute this appeal were properly taken in time. 
Accordingly, if the garnishee, who is also the counsel for the appellee, 
did remove all or part of the assets of the appellee defendant from the 
District of Columbia after having been personally served with the said 
writ of attachment, he did so at his own risk and, assuming the other 
jurisdictional questions in this case are satisfied, the Court below has 
jurisdiction over the case to hold the garnishee personally liable without 
regard to the geographical location of the assets of the appellee defendant. 


I 


ASSERTIONS IN THIS COURT AND IN THE COURT BELOW 
THAT THIS CASE IS GOVERNED BY THE RULE IN FEDERAL 
COURTS DO NOT CHANGE THE CHARACTER OF THIS (ASE 
AS A CASE IN A LOCAL COURT UNDER LOCAL LAW. 
Appellants submit that the jurisdiction of the Court below is not 
to be determined solely from the allegations of the complaint below, but 
depends upon the facts shown by the record of this case, including the 
affidavit accompanying the complaint (JA 7) and the answers to the 
written interrogatories (JA 10, 17), and the applicable local law. It is 
clear from appellee's brief that his two cited cases refer only to federal 
courts (appellee's brief, pp. 5, 6). The appellee therefore has not given 
arguments in reply to appellants’ contention that appellants came into 


the Court below as a local court in accordance with applicable law, as 


described in appellants’ brief. 


Counsel for appellee have also erroneously stated that the juris- 
diction of the Municipal Court in the case of Rice v. Salnier, supra, 
depended upon Section 719 of Title 11 of the District of Columbia Code. 


As appellants have pointed out in their brief (appellants' brief, p. 6), 
statutory authority is not necessary to authorize a nonresident to bring 
suit in the Court below. A comparison of 11 D.C. Code 719 (1951 ed.) 
referring to the Municipal Court and of 11 D.C. Code 1506 (1951 ed.) 
referring to the Court below shows that the purpose of both statutes is 
the same, namely, to permit nonresidents to bring action injeither Court 
without first depositing security for costs and to provide that the defend- 
ant may thereafter, by specified procedure, require the nonresident 
plaintiff to deposit security for costs. These two statutes have nothing 
to do with the jurisdiction of either Court except that they do carry the 
necessary implication that nonresidents are authorized to institute suits 
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both in the Municipal Court and in the Court below. But for the pro- 
visions of 16 D.C. Code 301 concerning attachments before judgment, 
the Municipal Court would not have had jurisdiction (see, appellants' 
brief, p. 151). Appellee's statement (appellee's brief, p. 7) that the 
jurisdiction of the Municipal Court in Rice v. Salnier, supra, was based 
on 11 D.C. Code 719 is therefore plainly wrong. 


More importantly, the Court below has exercised jurisdiction in 
a case very similar to this case. In Commonwealth of Virginia ex rel. 
Sidney C. Day, Jr., Comptroller v. William K. Ryan and Robert Lee 
Simpson, Civil Action No. 1457-57, U.S. Dist. Ct. D.C., the plaintiff, a 
nonresident of the District of Columbia, brought an action for debt on 
a foreign judgment against the two defendants, also nonresidents of 
the District, in the Court below. All parties were residents of Virginia. 
Numerous writs of attachments before judgment were then served per- 
sonally upon garnishees in the District. Then the nonresident defend- 
ants were served by publication in accordance with statute. Since the 
nonresident defendants were a non compos mentis individual and his 
committee, the Court subsequently, after service by publication, appointed 
an attorney for the nonresident defendants. Judgment was given for the 
nonresident plaintiff. At no time did the Court or any party raise any 


question of the Court's jurisdiction. 


This case shows that the legal principles set forth in Rice v. 


Salnier, supra, and in Standard Oil Co. v. Superior Court, 44 Del. 538, 
62 A (2d) 454, 14 A.L.R. (2d) 405 (Del. Sup. Ct. 1948), cited in appellants’ 
brief, do apply to this case. 


II 


THIS CASE IS NOT MOOT, EVEN IF THE GARNISHEE HAS 
SUBSEQUENTLY REMOVED THE ASSETS FROM THE DIS- 
TRICT OF COLUMBIA, BECAUSE THE GARNISHEE WHEN 
HE HAS ADMITTED HAVING CREDITS OF THE DEFENDANT 
THEN BECOMES PERSONALLY LIABLE FOR SATISFACTION 
OF PLAINTIFFS' CLAIM IN CERTAIN CIRCUMSTANCES. 


Counsel for appellee, who is also the garnishee, has admitted in 
his brief by necessary implication that he did have possession of the 
assets of the appellee defendant (appellee's brief, pp. 7, 8)., The record, 
as counsel for appellants has emphasized, shows that the garnishee was 
personally served in the District of Columbia with the writ of attach- 
ment before judgment. 


In the circumstances, counsel for appellant does not believe that 
he should try to lecture this honorable Court on the law concerning 
attachments. It seems sufficient to point out that Mr. Greene, the 
garnishee, having been personally served and having had possession 


of the assets of the appellee defendant, became personally liable toa 


judgment against him in the amount of the appellants’ claim (11 D.C. 
Code 323; cf. 11 D.C. Code 319 (1951 ed.)). 


When the writ of attachment before judgment has been personally 
served in the District of Columbia on the garnishee, as was done in 
this case, 

"  . . it is not the res which confers jurisdiction but 


rather the person of the garnishee; and where the garnish- 
ment is served on him the suit becomes a suit in personam 


As 
.. 


to same effect, Hollywood Clothing Co. v. Hundley, 11 
(2d) 515 (Mun. Ct. App. D.C., 1957). 
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When the garnishee has been personally served, he cannot defeat 


the Court's jurisdiction by removing the attached assets from the Dis- 
trict and then attempting to claim, as appellee does, that the case has 
become moot. In these circumstances, the present geographical location 
of the assets of the appellee defendant is irrelevant because the garnishee, 
Mr. Greene, has become personally liable for the appellant plaintiffs’ 
claim, if the Court below has jurisdiction of this proceeding as contended 
by appellants. Therefore, counsel for appellants submits that the case is 
not moot. 


The fact that counsel for appellants did not attempt to obtain a 
stay of the action of the Court below pending appeal is also immaterial 
and irrelevant. The record shows that counsel for appellant took 
appropriate steps in accordance with the rules of procedure to prosecute 
this appeal within the time limits fixed by the Federal Rules of Civil 
Procedure. Mr. Greene, as the garnishee, as counsel for the appellee, 
and as a former attorney in the Department of Justice, should be aware 
that a court decision does not become completely final until the time for 
appeal has expired without action by the opposing party. In view of the 
statutory provisions concerning the personal liability of garnishees, it 
would seem that a reasonable caution would have indicated retention of 
the assets of appellee in the District of Columbia at least until the time 
for appeal had expired, even in the absence of a stay of the Court deci- 
sion below. If Mr.'Greene did remove the assets of appellee defendant 
from the District, he did so at his own risk. 
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THE ASSERTION CONCERNING THE FUNDS OF THE APPELLEE 
BY MR. GREENE, THE GARNISHEE AND COUNSEL FOR APPELLEE, 
IS NOT SUPPORTED BY ANY EVIDENCE OF RECORD IN T CASE, 
AND COUNSEL FOR APPELLANTS ASSERTS THAT HE HAS [REASON 
TO BELIEVE THAT A PORTION OF THE PROCEEDS OF THE U. 8. 
TREASURY CHECK PAYABLE TO THE APPELLEE DEFENDANT 
ARE PRESENTLY IN THE DISTRICT OF COLUMBIA . 


The garnishee and counsel for appellee, Mr. Greene, has based 
his argument for dismissal of this appeal as moot entirely on his state- 


ment in his brief that 


"In fact the garnishee does not at present have any funds 
in his possession belonging to the appellee." (Appellee's 
brief, p. 8). 

The quoted statement by counsel for appellee has no basis whatsoever 


in any evidence of record in this case. 


Since counsel for appellee has seen fit, however, to make state- 
ments not supported by the record, counsel for appellants believes that 
he may properly in reply point out to this honorable Court certain state~- 
ments made to him which also are not contained in the record of this 
case. Counsel for appellant is informed that Mr. Greene had a written 
agreement with the appellee for payment to Mr. Greene of al substantial 
portion of the U.S. Treasury check involved in this case. Counsel for 
appellant has reason to believe that such payment was made after service 
of the writ of attachment before judgment and that accordingly a sub- 
stantial portion of the proceeds of the said U.S. Treasury check are 
presently in the District of Columbia. In this connection, the garnishee, 
Mr. Grene, was orally advised by counsel for appellants before the 
motion to dismiss was filed that Mr. Greene would be interrogated in 
court orally under oath in addition to the written interrogatories sub- 
mitted to him (JA 10). 
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Counsel for appellants, however, respectfully submit that the 
questions raised by the respective assertions unsupported by the record 
in this case made by both counsel for appellee and counsel for appellants 
are properly the subject for decision by the Court below in subsequent 


proceedings if this honorable Court sustains the contentions of counsel 


for appellants. 


CONCLUSION 


On the basis of the arguments in appellants’ principal brief and 
this reply brief, it is respectfully submitted that this appeal should not 
be dismissed and that this honorable Court should remand this proceed- 
ing to the Court below for further proceedings in accordance with law. 


Respectfully submitted, 


JOHN H. MacVEY 

c/o William T. Sherwood, Jr. 
824 Connecticut Avenue, N.W. 
Washington, D.C. 


Attorney for Appellants 


SUPPLEMENT 


STATUTES INVOLVED 


11 District of Columbia Code 719 (1951 ed.) 


"Nonresidents of the District of Columbia may commence 
suits in said municipal court without first giving serie 
for costs, but upon motion may be required to give suc 
security in pursuance of section 11-1506. (Mar. 3, 1921, 
41 Stat. 1311, ch. 125, sec. 7)." 


11 District of Columbia Code 1506 (1951 ed.) 


"At the commencement of every suit in said District Court 
of the United States for the District of Columbia the a 
tiff shall deposit at least ten dollars with the clerk, to 
appropriated toward the costs of the suit;. . . 


"The defendant in any suit instituted by a nonresident 
of the District of Columbia, or by one who becomes such 
after the suit is commenced, may, upon notice served on 
the plaintiff or his attorney, at any time after service of 
process on the defendant, require the plaintiff to give 
security for all costs and charges that may be adjudged 
against him on the final disposition of the cause. . , 


"A nonresident may, at the commencement of his suit, 
deposit with the clerk such sum in money at the court shall 
deem sufficient as security for all costs that may accrue in 
the cause, which deposit may afterwards be increased on 
application, in the discretion of the court. (Mar. 3, 1901, 
31 Stat. 1219, ch. 854, sec. 175.)" 


